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Order Appealed From.

The petition by wliicli the appellant asserted a claim

to the hay and oats was denied by an order entered on

the 26th day of February, 1000. (Record, p. 66.) After-

wards, and on the 5th day of May, 1906, appellant filed

objections to the final report and account of the receiver.

(Rec, p. 72.) In the objections filed it is stated that the

same are

"based upon the fact, as shown in the said receiver's

report, that at the sale of the said real estate, in

pursuance of the decree of this court, the complain-

ants herein purchased all of said real estate for a sum
sufficient to cover tlieir mortgage indebtedness, in-
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forest and costs, so that tlie vsaid mortgage thereby
beeame satisfied in full, without recourse to the said
hay and oats, wliicli had theretofore, to-wit, on the

17th (lay of August, 11)01, been i)urchased by the un-
dersigned, as fully ajfjH'ars from his petition and the

agreed statement of facts on file herein." (Kec., p. 73.)

The objections were overrulcMl by an order dated the

28th day of Mhy, lOOO. (KVc, p. 75.) This order was

amended on the 31st day of ^lay, 1906. The amendment

provides

:

"That the petition pro infer esse suo of Herbert
Strain in this suit be and is hereby denied and re-

fused, and that the proc('(Mling by way of said i)etition

be, and is hereby finally dismissed." (Rec., p. 75.)

The appeal is from the order dated May 28, 1906, and

the amendment thereto. The order dated Feb. 26, 1906,

denying the petition, is not appealed from.

In view of these conditions it is submitted that this

court can not review tlie decision of the circuit conrt deny-

ing the petition. The order dated Feb. 26, 1906, is clearly

a final order from which an appeal might have been taken.

This order finally disposed of the claim as presented by the

petition, and the subsequent order dated May 31st is of no

consequence. The only mattir to be considered by this

court is the correctness of the decision of the circuit court

in overruling the objections to the final report and account

of the receiver.

Objections to Report and Account of Receiver Properly-

Overruled

It will be noticed that these objections do not cou-

frovei't the fact that the receiver has accounted for all

property received by him, or in any manner (picstion the

report or a single item of the account, l)ut are based solely

upon the proj>osifion that the proi)erty described in the

mortuage or trust deed was sold for an amount sufficient
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to pay the mortgage indebtedness and costs. In other

words, appellant took the position tliat U\g receiver shonld

ho required to turn over to him the hay and oats, or the

proceeds thereof, notwithstanding; the expenditures made

by the receiver, his claim for compensation, and a reason-

able compensation to be paid his solicitor, were largely in

excess of his receipts.

The circuit court, in denying the claim of appellant to

the hay and oats, had decided that the receiver was prop-

erly appointed and was entitled to the possession of such

hay and oats. This being true, the receiver w^as entitled

to credit for his expenditures properly made, to an allow-

ance for his solicitor, and to payment of his claim for

compensation, notwithstanding it developed after his ap-

pointment that the property was of sufficient value to pay

the mortgage indebtedness and costs. Any other rule

would subject the receiver to a danger of liability and loss

which would deter anyone from accepting an appointment

to such office. It is alleged in the bill of complaint that

the property described in the trust deed is insufficient se-

curity for the payment of the indebtedness, and that the

parties liable for such indebtedness are insolvent. These

allegations justified the appointment of a receiver of the

rents and profits. The fact that the property may have

increased in value betw^een the date of the filing of the bill

and the sale, or the fact that the complainants may have

been mistaken in their judgment of the value of the prop-

erty, does not determine that the appointment was in-

valid. If the appointment was valid and authorized) as it

certainly was, the complainants can not be held liable to

the receiver for his expenses or compensation, but he is

required to resort to the property or fund for payment.

Ferguson v. Dent, 46 Fed. Rep. 88.



Elk Fork Oil Co. v. 1m)hIim', n<> Fed. IIcp. 11)5, 401).

AldcrsoTi on licccivcra, p. 800.

Ill flic i!|;ii:i(»n in flic first cjisc cited (lie fourt said:

"Wlion it Iicconics tlio duty of a roiirf of 0(|nity to

take pro])('rtv iindpr its own rharjjo thronjjh a re-

ceiver, the i»ro[H'rty becomes chargeable with the uec-

(»ssai'y e\]H uses incurred in taking; care of and snv-

injr it. inclndiiijir the allowance to the receiver for his

services. Such is unquestioiiablj tlie well-settled law,

and a citation of anthorities in support of it would
seem to be needh^ss. No case to the contrary has

been cited by counsel, nor any in support of their posi-

tion, except those her! tofore noticed ; and it is believed

that not one decision can be found lioldinii: that, the

proper expenses of a receiver, ^^v his compensation
shall be taxed as co^'ts aijainst the losin;:^ party, where
his appointment was proper anfl legjal, and made by
a coni-t in the exercise of its nndonltted jurisdiction,

and where the fund in his hands is sufficient to par
the same. Nor does the lejvality or propriety of his

appointment depend at all upon the event of the suit.

Becau'-'c* it is ultima telv detcTTnined that the plairififF

in an action is not entitled to recover or to the relief

he seeks, non constat that the action of the court or

the conduct of the nnrties in the appointment of the

receiver has been iiTecnilar, improper, erroneous, or

unnecessary."

Another reason why the objections were properly over-

ruled is that the apiwdlant was not a ])arty to the suit.

His claim to the hay and oat.s liavinj;- been denied, he had

no more rijjht to (juestioTi the report and account of the

receiver than any other stranjjer to the litiii;ation.

It is suhniitted, therefore, that the onhM* from wliich

this appeal is (akeii should be alViruied. If, ho\vev(»r, the

court should re^'iew the order denyiuu" the |x4iti(m of

appellant by which he asKert<'d a <'laim to the hay and oats,

the followinc: is presente<l for llie consideration of the

court.
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Appointment of Receiver of Rents, Issues and Profits,

Authorized.

This suit was instituted to foreclose a certain mort-

gage or trust deed. In the bill of complaint it is alleged

:

"That the real estate and property described in said

trust deed is insufficient as security for the payment
of the said principal sum and interest and the per-

formance of the covenants to be kept and performed
by the said H, H. NeLson Sheep Company, as provided
in said trust deed or mortgiage, and that the said H.
H. Nelson Slieep Compjiny and the said H, H. Nelson

are each and both insolvent," (Rec, p. 12.)

The prayer to the bill of complaint reads as follows

:

"And your orators further pray that a receiver be

appointed according to the course and practice of this

court, with the usual powers of receivers in like cases,

of all the property described in said mortgage or tinist

deed, and the income, rents, issues and profits thereof,

to hold and dispose of the same as by this Honorable
Court may be ordered, and that the said H. H. Nelson

Sheep Companj^ be decreed to transfer and deliver

possession of said property, and the whole thereof, to

the receiver so appointed ; and that Your Honors will

enjoin the said defendant H. H. Nelson Sheep Com-
pany, its solicitors, ofificers, agents and servants from

in any manner disposing of any of the property sub-

ject to said mortgage, or any of the income, rents,

issues or profits thereof," etc.

The bill of complaint was filed on the 11th day of

April, 1904, and on the same day a writ of subpoena was

issued, which was served upon the defendants, the H. H.

Nelson Sheep Company and H. H. Nelson on the 28th day

of April, 1904. On tlie 14th day of April, 1904, the judge

of this court made the following order in said cause:

"IT IS OKDEKED that th<' defendant H. H. Nel-

son Sheep Company, its agents, officers and servants,

and all other persons, be and they are hereby re-

strained and enjoined from selling, disposing of, or

transferring the possession of any of the property de-

scribed in the trust deed or mortgage made a part of



the bill (»!' fompkLiiiL in iliis suit, imd rorordiid in llie

oflRro of tho rounty rlrrk and rerordcr of rasoade
County, Montana, in liook 18 of Mort^a.ncs, i)a^x' 241),

until Il;(* frrttUT crdcr of (lio court licrcin; and
"TT TS F[nrrnEI{ OT^PEKED that the defend-

ants herein show cause before the above entitled court

in Helena, Montana, whu'e said c.mrt is held, on the

17th day of ^fay, 1004. at the ho^ir of ten o'clock A.

M. or as soon thereafter as a hearinj^ can be had, why
a receiver of the property described in said tnist deetl,

and the rents, issues and profits tlnreof, shonld not

be appointed as p]a3'ed for in said bill of comjdaint iu

this suit.''

This order was served on the defendant IT. II. Nelson

Sheep Company on April lOth, and on H. H. Nelson on May

3rd, 1004. (Jlvc. p. ^3.) On the 17th day of August,

1904, the said Sheep Conijvany then lieinc: in possession of

said property, sold the hay and oats to the petitioner in pay-

ment of an antecedent and existinsr indebtedness. At the

time of the sale a part of the crop had been cnt and a part

was still standing;. How much had been cut does not ap-

pear. (Kec. p. 62.) Such part may have been a few

pounds. The receiver was appointed on the 3rd day of

September, 1904, and on the n(xt day took possession of

said crop, consisting? of hay and oats. (Ivoc. p. 48.)

The appellant claims that by virtue of said sale to liim

he is entithni as ajyainst the veceiver to tlie said liny and

oats. Tlie petition pT'f^S'nted h m the nature of a com-

plaint in an action of claim and dclivei'y under the stat-

ute's of Montana.

The ri<;ht of the receiver to the ]>roperty in question

is not based upon any provision of the mortgajxe or trust

deed pledging the rents, incomes and ]>r(>tits and providin«]f

for Hie appointment of a receiver in the event of a (U'laiilt

in the payiiiciit of principal or iiilercsl. II is undoubtedly

true thai tlic i>rovisi(Mi of Ibc nHU'tgagr or lru<l dc; d iliat



—7—

in the event of such default the mortgagee should be en-

titled to take possession or have a receiver appointed, is

against public policy and void.

Teel V. Walker, 111 U. S. 242.

Couper V. Shirley, 75 Fed. Rep. 168.

In the bill of complaint it is alleged that the property

described in the mortgage or trust deed is probably of in-

sufScient value to secure the payment of said mortgage in-

debtedness, and that the defendants, the H. H. Nelson

Sheep Company and H. H. Nelson, the parties liable for

the payment of such indebtedness, are both insolvent.

These allegations, when properly supported by proof, are

sufficient to authorize a court of equity to appoint a re-

ceiver of the rents, income and profits of the property, ir-

respective of any provision in the mortgage pledging the

same as security for the payment of the mortgage indebted-

ness, or any provision with reference to the appointment

of a receiver. When the conditions mentioned obtain the

mortgagee has the equitable right to have the rents, in-

come and profits impounded and held for the payment of

any deficiency that may remain after tli^ application of

the proceeds of the mortgaged property.

Astor V. Turner, 11 Paig. Chan. 436.

In the case just cited the chancellor said

:

"The holder of a mortgage which has become due,
and where the proceeds of the mortgaged premises
are not, or when they probably will not be, sufficient

to pay his debt and costs, and where the mortgagor
or other person who is personally liable for the de-

ficiency is insolvent, may api^ly for a receiver, to se-

cure the rents and profits of the mortgaged premises
which have not yet been collected. In this way he
may obtain a specific lien upon the rents and profits

to pay such deficiency, or the anticipated deficiency,

although he can not call upon the owner of the equity
of redemption in the mortgaged premises to refund



rents Jiiid protiis wliicli llic hitter luid collocted or
rec(MV(Hl before the inorti^aiiee atteni])t(Hl to ijet a

specilic lieu iij)ou such reiius and prolits by the

appointir.eiit of a roeciyer."

See also:

Sea Ins. Co. v. Stebbins, 8 Paij;. Chan. 505.

Central Trust Co. v. (Chattanooga, 94 Fed. Rep. 275,

281.

In the last case citeil the court said:

"AVheu the niortj^aged pi*oixjrty is not of value suffi-

cient to secure the payuienf of the mortfjaije debt, or

when its sutliciincy becomes substantially doubtful,

and the niort<!:aj;t)r is insolvent, iiccruin<;- interevst uia

tured and un])aid, like accruing taxes due and unpaid,

takes the character of waste as clearly and distinc-

tively as deteriorations by the cutting of timber, suf-

fering dilapidation, etc..—the leading illustrations

from the earliest time in the adjudged cases and with

text writers. In such cases courts of equity always
have the power to take charg' of the property by
means of a receiver, and to preserve not only the

corpus but tJie rents and profits for tlie satisfaction

of the debt.''

Omaha Hotel Co. v. Kountze, 107 U. S. 378.

Bank of Auburn v. Roberts, 44 N. Y. 192, 203.

In the last case cited the court said

:

"A mortgage of laud carries with in, in ei|uity, a

right to the accruing rents, when there lias been a de-

fault, and the security is inadwpiate and the debtor

insolvent. The court will Uj/point a r^ ceiver in sucli

a ease to hold the rents till the event is ascertained.

The inortgage is thus made to operate as an equitable

assignment of the rents."

See also:

Am. & Eng. Enc. of Law, Vol. 23, p. 1020. and cases

ciled in note.
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Petitioner Charged with Notice of Pendency and Purpose

of Suit*

The appellant in this case is charged with notice of

the institution of this suit and of its purpose, by virtue

of the doctrine of lis pendens. In the case of Dovey's

Appeal, 97 Pa. St. 160, the court say:

"It {lis pendens) affects a purchaser, not because

it amounts to notice, but because the law does not

allow litigant parties to give to others, pending the

litigation, rights to the property in dispute, so as to

prejudice the other party. * * * This is a rule of

public policy, and the object of it is to prevent the

parties from making a conveyance pendente lite of

the property or thing which is the subject matter of

the controversy, and thus to defeat the execution of

the decree of the court. Tlie effc^ct of it is to impose

a disability to convey from the time of the service of

the subpoena upon the defendants. The court, in the

execution of its decree, pays no regard even to a bona

fide purchaser. In other words, no change of owner-

ship during a suit will prevent the execution of a

decree, as it would have been executed had there been

no change."

In the case of Leitch v. Wells, 48 N. Y. 585, 608, the

court says:

"It is a rule in equity, long established and acted

on, that a purchase made of property actually in

litigation pendente lite, although for a valuable con-

sideration and without any express or implied notice,

affects the purchaser in the same manner as if he had

such notice, and he will accordingly be bound by the

judgment or decree in the suit. This rule is said to

rest upon the presumption that every man is atten-

tive to what passes in the courts of justice of the

state or sovereignty where he resides, and to be found-

ed upon public policy; for otherwise alienations and

transfers of title made during the pendency of a suit

might defeat its whole purpose, and there would be

no end to litigation."
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See also:

riiioii Trust. Co. v. Navi}i:iition Co. 130 U. S. 505.

Mnrrny v. Rnlloii. 1 .To]»n Olinn. 5f>f>.

PoimM-oy E(|. .Jur., 'Ani. Ed,, Vol. 2, Sec. (;32, ot seq.

Story's E(i. Jnr., Sees. 405-1).

ATn.'& Enir. Eno. of Lnw, 2ivl Ed., Vol. 21, p. 604.

P^xtciided note, 56 Am. St. Kep. 853.

The ])iir]X)se of the hill of complaint was not only to

secure the iijiplicatlon of the ju'occcds of the sale of the

mortnraged property to the payment of the mortgaj!:i'd in-

dehtedness, but also to onforct" the equitable right or lien

against the rents, issues aTid profits which existed, by rea-

son of the insufficiency of the security and the insolvency

of the parties linble for the payment of the mortgaged

indebtedness. The appellant is conclnsively presumed to

have had knowh^g^ of the fact that the object of the suit

was to secure the benefit of the equitable lieu or right

mention( d at the time he made his alleged purchase.

Furthermore, the agreed statement of facts discloses

that appellant "had actual notice that Siiid suit had been

commenced to foreclose said trust deed or mortgage before

the purchase by him of the property involved in this con-

troversy.'" (TJec. p. fil). Although he did not have

actual knowledge of the prayer of tli" bill of complaint,

or of the order to show cause, his knowledge of the pen-

dency of the suit was sufficient to put him upon inquiry,

and he should be treate<l as having notice of the applica-

tion for the appointment of a receiver.

Section 40(57 of the Civil Code of Montana reads as

follows

:

"Every ])erson who has actual nf)tice of circum-

stances sufficient to ))nt a prudent muu upon inquiry

as to a ])artieular fact, has constructive notice of the

fact itself in :ill cases in which, by ju-osecuting such

inquiry, he might have learned such fncts."
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lt is also claimed in behalf of appellant that the state

statute providing- for the filing- of notice of the pendency

of an action should be regarded as a rule of property and

a.})plies to the federal conrts. The case of Jones v. Smith,

40 Fed. licp. 314, is cited in support of this proposition.

In the opinion in the case the court said

:

"In the memorandum filed on tlie former motion
it was substantially lield that the state statute applied
as a rule of projierty, and that lis pendens in a federal
court was not available as notice to innocent pur-
chasers, unless notice thereof is filed, as the statute
requires. By filing such notice, therefore, the com-
plainant can effectually prevent the transfer of the
property. Should it tuni out, howei-cr, that the state

statute docfi not apply, then, under the decisions of the
supreme court which were considered on the prior mo-
tion, the old. harsh doctrine of lis pendens icill oper-

ate to effect the same result/' (Italics mine.)

It thus appears that the court did not express a posi-

tive opinion, but doubted the correctness of the former

holding.

In the case of McOlaskey v. Rarr, 48 Fed. Rep. 130.

decided by Circuit Judge Jackson and District Judge

Sage, it was held that the state statute on the subject of

lis pendens does not apply to suits in equity in the federal

court. The court said:

"The section referred to is part of the Code of Civil

Procedure in the State of Oliio, and does not apply in

this conrt in a suit in equity, nor is it a rule of prop-

erty in such sense as to make it binding here."

See also:

Rutherglen v. Wolf, Fed. Case, No. 12175.

It is further contended in behalf of appellant that the

doctrine of lis pendens does not apply to personal prop-

erty. In the case of Town of Enfield v. Jordon, 119 U. S.

680, Mr. Justice Rradley, who delivered the opinion, said

:
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''Rights loiciil iHojiciiv ami personal chattels with-

in the jurisdiction of the «-oni't, and snl)jcct to its

power, niaj be alVected by lis pendens, but not those

acciuir. d bj- the transfer of negotiable securities or by
the sjile of articles in market overt in the nsnal course

of trade.''

See also:

Am. and En«^. Enc. of Law, Vol. 21, p. G2G, et seq.

As gTowinj;- cro]>s, or cro])s which have matured but

which have not been severed from the soil, are not the sub-

ject of sale in mark< t overt in the usual course of trade, or

are not articles of co^.nmerce, the doctrine of lis pendens

clearly applies thereto. Tt is only such personal property

as horses, cattle, fjrain, etc., which are moveable and sub-

ject to manual delivery, that are exempt from the doctrine.

There is no more reason why the doctrine of lis pendens

should not apply to crops Avhich have not been harvested

than there is why it should not apply to the land itself.

Application for Appointment of Receiver Prevented Sale*

of Hay and Oats*

It is held that actual seizure of property is not neces-

sary to the juristliction (^f the court in a case where the

possession of the property is nect^sai'y to the relief sou<;ht.

The filin<i' of the bill, il is .said, operates as an ('(piitable

levy uiKUi the property. In view of these considerations,

where a suit is instituted in a federal court, one of the

objects of which is the appointment of a receiver, the juris-

diction attaches at the time of the servnce of the subpoena,

so as to prevent a state court from entertaininjr a later

application for the appoint ineul of a receiver over (he .same

property.

Louisville Trust Co. v. Knott, 130 Fed. Kep. 820.

Adams v. .Mi rcanlile Trust (%».,(!(» I'ed. Ileji. (117.



—la-

in the last case cited tlie court said :

"Tlie pos,scf?«ion and control of tlie railroad were

absolutely necessary to tlie exercise of the jurisdiction

of the court. The filing of the bill, and the service

of process thereunder was an equital)le levy upon the

property."

In the case of Memphis Sav. Bank v. Douglas, 115

Fed. Rep. 96, 111, tlie court said

:

"The federal circuit court had acquired full juris-

diction of the bill, which was filed by the plaintiff to

enforce and administer the trust, before any of the

writs of attachiiii ut were levied, and although the re^

ceiver, who was subsequently appointed, may not have
acquired actual possession of some of the lands be-

fore the levies were made, yet within the doctrine last

stated the land was not subject to seizure under the

writs of attachment, it being, potentially at least,

in custodia Icgis.''^

In the case of Belmont Nail Co. v. Columbia Iron and

Steel Co., 46 Fed. Tiep. 8, it Avas held that an assigTiment

for the benefit of creditors made by a coi'poration after

service of process on it in a suit by a. creditor for the

appointment of a receiver, does not deprive the court of

jurisdiction to appoint such receiver. In the opinion the

court said

:

"The right of the complainant, upon the insolvency

of the defendant company, to filp its bill for the bene-

fit of itself and such other creditors as might join,

for the purpose of obtaining the aid of the court sit-

ting in equity, tO' apply the assets of the corporation

to the payment of its debts, being unquestioned, it

necessarily follows that, upon the service of the sub-

poena upon the defendant company, the jurisdiction

of this court was complete, both as to the parties and
the subject matter. This as ih(^ record shows, was
on the 26th day of March, 1801. Hence the rela-

tion of the parties and the status of the property in

question must be considered as of that date. No sub-

sequent action of one of thp parties could affect the

rights of the other party. Any disposition by the

defendant company of its assets (except the sale of
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persoiiMl ])i()i)<'i*(y or transfer of iicjj^otinhlo s('ciiritip«

to l)OTin fide ])iircliasors ) woiil*! lie iiivnlid, as ai^ainst

tho rii^hts of tlie other party."

See also

:

Gaynor v. Blewett, 33 Am. St. "Rep. 47.

Jackson v. Losfo, 4 Sandf. Chan. 381.

By virtno of tlio alh^irations in the bill of the insuffi-

ciency of the secnrity and the insolvency of the parties

liable for the payment of the indebt*>(lness, and the appli-

cation for the appointnumt of a receiver, a si)ecific lien

was acqnired n])on tlie renis, issues and profits of the real

estate.

Astor V. Turner, 11 Pasf. Than. 430.

The lien thus creates! is analaj^ous to the lien created

by the filino: of a creditor's bill and the service of process.

King V. Goodwin, 1.30 Til. 102; 17 Am. St. Eep. 277.

Extended note to 00 Am. Dec. 29.5, where many
cases are cited in sui)port of the proposition

stated in the follnwino.- lancrunp:^:

"In «i:eneral, wher. no specific lieu has been ac(iuired

upon the property before snit, the filinj; of a creditor's?

bill in equity to reach persoiuil assets of the debtor

will ojx'rate as a s]ie('ific lien in tlu^ nature of an at-

tachni'nt or equitalile levy upon the properties sonuht

t-o be charijed, and will confer prioritv of rijjht to pav-

ment <mt of the proe(M'ds as against other cnnlitors or

purchasers pendente lite."

In the case of Farmers' Loan & Trust Go. v. Detroit

Co., 71 Fed. TJep. 20, it was held that aft"r the institution

of a suit to foreclose a mort.2:a<2:e coverinu- all the property

and net eaminirs of a railroad coni]>iiny, no lien on such

eamin<rs can be a((|uire<l by a ueneral ei-editor. In the

opinion llie eoiirl said :

"But, if the fund here in controvei-sy was liable to

the seizure* at the instance of creditors, no step was
taken by petitioner before this suit was commenced t^)

arrest it in the hands ef the mort'jaiioi' or its aiiCMit.**
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In the opiuion the court also said

:

"By the institutiou of the fori'closure suit in this

court on the 4th of September, 1893, this court ac-

quired jurisdiction of the property, and toolv posses-

sion thereof for the purpose of aduiinisterino- the same,
and enforcing' the remedies of the complainant and
other lien creditors, and thereby exempted the prop-
erty from the process of any other trilniual. Havinj^
then no lien upon this fund, petitioner could acquire
none upon it, or on any part of the mortgaged prop-
erty, after the insfifiition of this -s/nY."

In the case of Preedman's Savincis & Trust Co. v.

Sliepherd, 127 U. S. 494, the court said

:

"It is, of course, competent for the parties to pro-

vide in the morfoiage for the payment of the rents and
profits to the mortgagee, even while the mortgagor re-

mains in possessirm. Rut when the mortgage con-

tains no such provision, and even where the income
is expressly pledged as security for the mortgage debt,

with the right in the mortgagee to take possession

upon failure of the mortgagor to perform the condi-

tions of the mortgage, the general rule is that the

mortg'agee is not entitled to the rents and profits of

the mortgaged premises until he actually takes posses-

sion, or until possef^sion is taken in his behalf by a

receiver, or until in proper form he demands and is

refused possession/^ (Italics mine.)

In the ca^«e of Dow v. Memphis & Little Rock R. Co.,

124 U. S. 652, it is held that the institution of " a suit to

foreclose and for the appointment of a receiver is such a

d(Muand of possession as will entitle the mortgagee to the

rents, income and profits from the time of the institution

of the suit, although the receiver is not appointed until

some time subsequently. In the opinion the court said

:

"It follows that from tlie time of the bringing of the

suit the company itself is to be treated in all respects

as a receiver of the property, holding for the benefit

of whomsoever in the end it should b found to concern

and liable to account accordingly."
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See also

:

HaiToii V. Wliitcsidc, r^ All. 825.

It appears from tlio agrood statement of facts that the

suit was iiis(i(iit(><l and (lie application made for the ap-

pointment of a receiver ahont the middle of April. This

was befori' the irrain was planted. As the rijjht of the

mort<i;a£]:(v must he determined hv the conditions existing

wdien the ap])lication for the appointment of the receiver

was made I he question really presented is whether or not

a crop sown and i>i'own after such application is made

can be taken.

The Appellant Was an Intermeddler with Property in

Litigation, and Is Bound by the Result of Such Liti-

gation.

In the case of Tilton v. Oofield, 03 U. S. 163, the su-

preme court say:

"The law is that he who intermeddles with prop-

erty in litijiation does it at his peril, and is as con-

clusively bound by the results of the litijjation, what-

ever they may be, as if he had been a party to it from
the outs^'t."

In the case of ^lellen v. Iron Works 131 U. S. 352,

the court say

:

"Purchasers of property involved in a pending- suit

may be admitted as ])arties, in tlie discretion of the

court; but they can not demand, as of ab.'^olute right,

to be made parti.«, nor can th'^^y eoinplnin if they are

compelled to abide by whatever decree the court may
render within tlie limits of its power, rn resj>ect to the

interest theii' v( ndor had in the property purchased

by them itoiflciitc lite. As said in Bisliop of Win-
ciiester v. Paine (11 Ves. 11)4, 11)7), 'tlie litigating

j)arti('s are exempted from tlie necessitv of taking any
notiee of a title so acqnired. As to them it is as if

no sncli lilb' cxisfcfl.' "
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Right to Have Receiver of Rents, Issues and Profits, Ap-
pointed Not Controlled by State Law,

The right to have the rents, issues and profits of real

estate embraced in a mortgage preserved for the payment

of any deficiency judgment is one existing by virtue of

the general principles of equity jurisprudence. The juris-

diction and power of this court as a court of equity to

preserve rents, issues and profits pending the determina-

tion of the question of whether or not the property mort-

gaged is sufficient security and the debtor insolvent, can

not in any manner or to any extent be controlled by any

state statute. In the case of Ex parte Tyler, 149 U. S.

164, the court said, in speaking of a state statute which

prohibited the issuing of an injunction to prevent the col-

lection of illegal taxes:

"Manifestly the object of this legislation was to

confine the remedy of the taxpayer for illegal assess-

ment and taxation, to the payment of taxes under
protest and bringing suit against the county treas-

urer for recovery back. But all this is nothing to the

purpose. The legislature of a state can not de-

termine the jurisdiction of the courts of United States,

and the action of such courts in according a remedy
denied to- the courts of a state does not involve a

question of power."

Right of Mortgagee to Rents and Profits Conferred by
Mortgage.

It is provided in the mortgage that upon the failure

of the mortgagor to comply with the- conditions thereof

"all rents and profits of said property shall then accrue

to the benefit of the mortgagee." This provision is valid.

O'Hara v. Mobile & O. Jl. Co., 75 Fed. Rep. 130, 133.
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In llic brief for apixOhnit, ill paj^e 24, it is said :

"If (lie court bolow be correct in its rulinc: ap^aiust

;i])])«Il;mt to the effwt that the iiiortirairc wan a lieu

ujtoii (he crops," etc.

The record dm-s not disclose that the coui't so liehl.

It is not chiimed by appellees that the mortgage created a

lien upon the crops. The contentions of apptdlees are fully

stated, and it A\ill he presumed that the court, in denying

the petition, did so in the light of the admitted facts and

the law applicable thereto, to which attention has been

directed.

The circuit court did not commit error in denying the

petition.

Respectfully submitted,

^I. S. GUNN,
Attorney for Appellees.






